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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15538
V.

CORT M LYBYER

Respondent .
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CPI Nl ON_ AND ORDER

Respondent appeals the oral initial decision of
Adm ni strative Law Judge WIlliam A. Pope, |l, issued at the
end of an evidentiary hearing held on May 14, 1999. ' By

that decision, the |aw judge affirnmed the Adm nistrator’s

! An excerpt fromthe hearing transcript containing the |aw
judge’s initial decision is attached.
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emer gency order of revocation? of respondent’s Mechanic
Certificate for violating section 65.23(b), 14 CFR Part 65,
of the Federal Aviation Regulations (“FARs”).® W deny the
appeal .

The Adm nistrator’s conplaint alleged that respondent,
an enployee at the tinme of US Al rways, refused to submt to
a required randomdrug test by adulterating his urine sanple
with soap. The law judge' s attached initial decision
provi des a useful summary of the evidence presented at the
hearing, so we note nerely that the record indicates that
respondent provided a urine sanple, half that sanple was
then poured in his presence into another control vial or

bottle, both vials were transported via appropriate chain of

2 Respondent wai ved the expedited procedures applicable to
an energency order of revocation.

® FAR § 65.23 provides, in relevant part, as follows:

8 65.23 Refusal to submt to a drug or al cohol
test.

* * * * *

(b) Refusal by the holder of a certificate
i ssued under this part to take a drug test
requi red under the provisions of appendix | to
part 121 or an al cohol test required under the
provi sions of appendix J to part 121 is grounds
for--

(1) Denial of an application for any
certificate or rating issued under this part for a
period of up to 1 year after the date of such
refusal ; and

(2) Suspension or revocation of any
certificate or rating issued under this part.



custody procedures to an exam ning | ab, and subsequent
anal ysis of respondent’s sanple indicated a very high
concentration of soap. Thereafter, the test was cancel ed,
and the content of the control vial was not tested.

The | aw j udge, who nmade credibility findings agai nst
respondent on crucial factual issues, found that the
Adm ni strator proved by a preponderance of the evidence that
respondent adulterated his urine sanple and, therefore,
viol ated section 65.23(b) by refusing to take a required
drug test.?

On appeal, respondent argues only that he has been
deni ed due process because the “regul ations do not require
testing of the Bottle B split sanple if Bottle A has
adulterants in it,” and asks that we remand his case for
further proceedings after testing of the split sanple. The

Adm ni strator notes that respondent’s argunent was not

* Respondent clainmed at the hearing that his hands had soap
on themthat may have adulterated his sanple, but the | aw
judge credited the testinony of the test technician that
respondent washed his hands prior to the test and that they
were clean and dry prior to the sanple collection process.
Respondent al so clainmed that the vial in the collection kit
used for his sanple had a snmall piece of cardboard in it,

whi ch the nedical technician renoved prior to the collection
of his sanple, and that this al so may have been the source
of the adulterant subsequently found in his sanple. Again,
however, the | aw judge credited the testinony of the nedical
technician that no such cardboard was observed in
respondent’s collection kit vial. Respondent does not
contest the law judge’'s credibility findings. Mreover, the
unrebutted expert testinony introduced by the Adm nistrator

i ndi cated that respondent’s sanple contai ned concentrations
of soap many tinmes higher than concentrations neasured in
experinments designed to sinulate inadvertent adulteration.



argued before the | aw judge, and correctly argues that we do
not have jurisdiction to review the constitutionality of
regul ations issued by the Admnistrator or the Secretary of

the Departnent of Transportation. See, e.dg., Adm nistrator

v. Kraley, NISB Order No. EA-4581 at 2 (1997) (citing
Adm nistrator v. Lloyd, 1 NTSB 1826, 1828 (1972)) (“the

Board | acks the authority to rule on the constitutional
validity of regulations pronul gated by the Administrator”).?

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The law judge’ s initial decision affirmng the
Adm ni strator’s energency order of revocation is affirned.
HALL, Chairman, HAMVERSCHM DT and BLACK, Menbers of the

Board, concurred in the above opinion and order. GOG.I A,
Menber, did not participate.

> W note, in any event, our view that respondent’s
conplaint that the content of “bottle B,” the control vial,
was not tested appears to be neritless given the rational es
respondent posits for how his sanple cane to be adulterated
with soap. The only logical inference to be drawn from
respondent’s discredited assertions is that the adulterant
was introduced to the entire sanple prior to pouring half of
it into a control vial and, therefore, he has not created
any inference that testing the contents of the control vial
woul d exonerate him



